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Proportionality in Determining the Penalty Rates: A Case Study
of Offense of Misappropriation
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Abstract

The objectives of this qualitative study were to examine 1) the criminal penalty rates in Thai and
international laws regarding the offense of misappropriation, and 2) the measures for determining the penalty
rates for the offense of misappropriation based on the principle of proportionality in Law and Economics. The
study examined a range of documentary sources, including laws, books, textbooks, academic articles, Supreme

Court judgments, and electronic data. The data underwent descriptive analysis to offer guidelines and
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recommendations for determining the penalty rates for the offense of misappropriation in alignment with the
principle of proportionality in Law and Economics. The findings revealed that 1) in the Criminal Code of Thailand,
penalty rates for the offense of misappropriation are prescribed under Section 352 (punishable by up to 3
years), Section 355 (punishable by up to 3 years), Section 354 (punishable by up to 5 years), and Section 355
(punishable by up to 1 year). However, when examining cases involving high-value misappropriation of
assets, such as the Khlong Chan Credit Union Cooperative Limited case where the misappropriation of assets
exceeded one million Baht, the penalty rates are fixed. This differs from those in the legal framework of
the Federal Republic of Germany where the penalty rates escalate based on the extent of damage and the
number of victims, which has an impact on the economic and social systems. Similarly, in the United States,
the offense of misappropriation is considered a serious criminal offense, punishable by imprisonment of up
to 10 years or a fine not exceeding 1,500 US dollars. Noticeably, the prescribed penalty rates for the offense
of misappropriation in Thailand are not determined by the value of the misappropriation of assets. This
lack of proportionality in the prescribed penalties fails to adequately address the severity of the offense,
hindering both compensation for damages and the deterrence of future misconduct. Lastly, 2) the measures
to determine penalty rates for the offense of misappropriation under the principle of proportionality in Law
and Economics should determine the penalty rates-for the offense of misappropriation that reflects the
impact of the crime on society within the domain of Law and Economics. A model akin to the penalty rates
outlined in the Code of the Federal Republic of Germany-could serve as a reference for prescribing penalties
within the Thai Criminal Code. Specifically, for the general offense of misappropriation, a maximum
imprisonment of 3 years or a fine could be imposed.. In the case where the offender has been assigned to
manage the property, the penalty could escalate toimprisonment not exceeding 5 years or a fine. For offenses
involving high-value assets or causing substantial financial losses, penalties could range from 6 months to
10 years of imprisonment or a fine, with consideration-for designating such crimes as public offenses. Such
an approach would enhance law enforcement efficacy and contribute to deterring high-cost wrongdoing

that affects the economic and social systems.
Keywords: proportionality, penalty rate, misappropriation
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